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 1.  TIME:  9:00   CASE#: MSC19-00279 
CASE NAME: MOLALE VS ARCH TELECOM INC 
SPECIAL SET HEARING ON: SEE RELATED CASE MSC20-01679 SET BY DEPT 
39 
* TENTATIVE RULING: * 
 
See Line 3. 

  

  2.  TIME:  9:00   CASE#: MSC19-01697 
CASE NAME: BROSNAN VS JACKSON 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY JOHN 
BROSNAN 
* TENTATIVE RULING: * 
 
 Granted. Counsel is directed to serve a copy of the order granting the motion on the parties, 
and to file proof of service of the order with the court.  The withdrawal will not take effect until 
proof of service of the order is filed with the court. 

  

 3.  TIME:  9:00   CASE#: MSC20-01679 
CASE NAME: TORRES VS ARCH TELECOM INC. 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY GEORGE TORRES 
* TENTATIVE RULING: * 
 
No moving papers have been filed.  The hearing is converted to a Case Management 
Conference.  Appearances are required (by telephone). 

  

 4.  TIME:  9:00   CASE#: MSC20-01947 
CASE NAME: EDWARDS VS CONTRA COSTA REGION 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALT 
ADJUDICATION FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The County’s motion is granted.  The moving papers meet its burden on a motion for summary 
judgment.  Plaintiffs have filed no opposition. 
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 5.  TIME:  9:00   CASE#: MSC21-01298 
CASE NAME: MARIO R LOPEZ  VS ELECTRIC TEC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION, DISMISS CLASS 
CLAIMS FILED BY ELECTRIC TECH CONSTRUCTION INC 
* TENTATIVE RULING: * 

 

 
The hearing on the motion is continued to 9:00 a.m. on January 20, 2022.  
 
Though Plaintiff's Opposition refers to the Lopez Declaration, and though it appears a copy was 
served on counsel for Defendant, the Court does not have a record that the Lopez Declaration 
was filed with the Court. Plaintiff is directed to file the Lopez Declaration with the Court via File & 
ServeXpress by December 16, 2021.  
 

  

 6.  TIME:  9:00   CASE#: MSC21-01416 
CASE NAME: MURRY VS MILLENNIUM USA, LLC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION & 
PROCEEDINGS FILED BY HOSTING SOURCE LLC 
* TENTATIVE RULING: * 
 
 Hearing continued by the Court to February 24, 2022 at 9 a.m. 

  

 7.  TIME:  9:00   CASE#: MSN19-2096 
CASE NAME: US BANK VS SIMONE BRAXTON 
HEARING ON DEMURRER TO UD COMPLAINT - UNLTD JURIS of U.S. BANK 
NA FILED BY SIMONE BRAXTON 
* TENTATIVE RULING: * 
 
 
Section 430.41 of the CCP requires litigants to meet and confer in-person or by telephone prior 
to filing a demurrer. The demurring party (here, Simone Braxton) is to file a declaration 
describing the meet and confer process, including an indication of the means of conferring. The 
declaration here describes the procedural posture of the case and attaches Plaintiff’s case 
management statement in which the Plaintiff states that it will not file an Amended Complaint. 
The declaration does not indicate that an in-person discussion took place. It does not indicate 
that a telephonic discussion took place. 

The hearing is continued to January 13, 2022 at 9:00 a.m. Defendant is directed to file a 
declaration indicating compliance with the meet and confer requirements of CCP 430.41 by 
December 30, 2021. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/09/21 

 
 

- 3 - 

 8.  TIME:  9:00   CASE#: MSN21-0350 
CASE NAME: WILDER OWNERS' ASSOCIATION VS 
HEARING ON MOTION TO/FOR AUGMENT ADMINISTRATIVE RECORD FILED BY 
WILDER OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
Hearing required. The court files do not show proof of service of the date of the hearing.  If 
moving party can provide proof of service, then the Court will be inclined to grant the motion, 
based on adequate grounds established in the moving papers and the lack of opposition. 

  

 9.  TIME:  9:00   CASE#: MSN21-0558 
CASE NAME: CITY OF VALLEJO VS CA DEPT OF 
HEARING ON MOTION TO/FOR DISMISS FOR FAILURE TO JOIN 
INDISPENSABLE PARTY FILED BY ECOSYSTEM INVESTMENT PARTNERS, LLC 
* TENTATIVE RULING: * 
 

 Real Party In Interest Ecosystem Investment Partners, LLC’s motion to dismiss various 

causes of action in the City of Vallejo and Solano County Water Agency’s petitions is denied. 

The Court finds that Ecosystem is not an indispensable party under Code of Civil Procedure 

section 389(b).  

This motion relates to the petitions filed by City of Vallejo and the Solano County Water 

Agency. The petitions brought by the Reclamation District and the Central Delta Water Agency 

are not subject to this motion (likely because those parties named Ecosystem as the Real Party 

in Interest). In this ruling, “Petitioners” refers to in the City of Vallejo and Solano County Water 

Agency and “Petitions” refers to their petitions, which are nearly identical.  

Ecosystem moves to dismiss the CEQA and Planning and Zoning Law causes of action 

from the Petitions. The only cause of action not addressed by this motion is cause of action 

eight for violation of the Williamson Act. Ecosystem argues that it is the real party in interest in 

this case and that it was not named in the Petitions before the statute of limitations expired. 

Respondent the California Department of Water Resources (DWR) filed a non-opposition to this 

motion, stating that Ecosystem has interests distinct from the DWR.  

The statute of limitations has expired as to the CEQA and Planning and Zoning Law 

claims. When a Notice of Determination is filed, there is a 30-day statute of limitations. (Pub. 

Resources Code § 21167(c). “[I]f a notice [of determination] is ‘materially defective’ because it 

omits one or more required elements, courts have found a 180-day statute of limitations applies. 

[Citations.]” (Organizacion Comunidad de Alviso v. City of San Jose (2021) 60 Cal.App.5th 783, 

791.) There is a 90-day statute of limitations for most planning and zoning decisions. 

(Government Code § 65009.)  

The California Department of Water Resources certified the EIR and approved the 

Project on November 2, 2020. It filed a Notice of Determined on November 3, 2020. The 
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Petitions filed in early December 2020. The time to add Ecosystem to the CEQA and Planning 

and Zoning Law claims in the Petitions has expired. Petitioners argue that they can add 

Ecosystem to the case and the claims would relate back to the filing of the Petitions. Given the 

Court’s conclusion that Ecosystem is not indispensable it need not determine at this time 

whether the relation back argument has merit. 

There are two questions here, first whether Ecosystem is a necessary party and if so 

whether Ecosystem is indispensable. In order to prevail on this motion, Ecosystem must be both 

a necessary and indispensable party. As explained below, the Court finds that Ecosystem is not 

an indispensable party and therefore, the motion is denied.  

Where there is a necessary party, Code of Civil Procedure section 389(b) states that if 

the necessary party cannot be named as a party “the court shall determine whether in equity 

and good conscience the action should proceed among the parties before it, or should be 

dismissed without prejudice, the absent person being thus regarded as indispensable.” Section 

389(b) lists several factors for the Court to consider: “(1) to what extent a judgment rendered in 

the person’s absence might be prejudicial to him or those already parties; (2) the extent to 

which, by protective provisions in the judgment, by the shaping of relief, or other measures, the 

prejudice can be lessened or avoided; (3) whether a judgment rendered in the person’s absence 

will be adequate; (4) whether the plaintiff or cross-complainant will have an adequate remedy if 

the action is dismissed for nonjoinder.” 

“Developers are often found to be indispensable parties in CEQA actions. (See, 

e.g., Beresford, supra, 207 Cal.App.3d at pp. 1187–1190; Sierra Club, Inc. v. California Coastal 

Com. (1979) 95 Cal.App.3d 495, 499 (Sierra Club).) But a developer is ‘not necessarily an 

indispensable party.’ (Quantification Settlement Agreement Cases, supra, 201 Cal.App.4th at p. 

848.) ‘ “Whether a party is … indispensable is a matter of trial court discretion in which the court 

weighs ‘factors of practical realities and other considerations.’ ” ’ (City of San Diego v. San 

Diego City Employees' Retirement System (2010) 186 Cal.App.4th 69, 84; accord, Deltakeeper 

v. Oakdale Irrigation Dist. (2001) 94 Cal.App.4th 1092, 1106 (Deltakeeper) [“if a party to a 

contract were always indispensable in a suit to set aside the contract, it would eliminate the 

exercise of discretion accorded to the trial court under [Code of Civil Procedure] section 389, 

subdivision (b)”].)” (Save Berkeley's Neighborhoods, supra, 70 Cal.App.5th at 721-722.) 

In Deltakeeper, supra, 94 Cal.App.4th 1092 the court found that several unnamed public 

agencies involved in the CEQA project, there a water transfer agreement, were not 

indispensable parties. On the first factor, the court found the unnamed agencies would not be 

prejudiced. The court explained that the other parties to the water agreement, which were 

named in the case, had an interest in defending the case so that the EIR was upheld. In 

addition, the court noted that the unnamed parties had a contractual right to have a say in the 

CEQA litigation. (Id. at 102-103, 1107.) On the second factor, the court found the unnamed 

agencies were not likely to be prejudiced given the nature of CEQA review, which requires the 

trial court to review the record rather than consider new evidence not previously considered by 

the lead agency. (Id. at 1107-08.) On the third factor, the court found that any judgment will 
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adequately adjudicate the rights of the parties before the court as the only question before the 

court is whether the EIR is adequate. (Id. at 1108.) Finally, the court found the last factor 

weighed against dismissing the action. “If it is dismissed, the plaintiffs will have no recourse, as 

the statute of limitations has run for joining more parties.” (Id. at 1108.)  

In Save Berkeley's Neighborhoods, supra, 70 Cal.App.5th 705 the court determined that 

certain parties were necessary under CEQA, but were not timely added to the petition. The court 

of appeal affirmed the trial court’s decision that the parties were not indispensable. The court 

focused on whether there would be prejudice to the unnamed party by looking at the unity of 

interest between the named parties and the unnamed party. The Court found that there was a 

strong unity of interest between the developer and the Regents because the Regents were 

invested in competition of the Project as it would benefit the school. (Id. at 722.) The court also 

noted there was a lack of evidence that the developer’s “role in developing, building, managing, 

and operating the project create a distinct economic interest.” The court noted that after the 

project was completed and the project debt was repaid, the Regents would regain ownership of 

project. In addition, the court noted that the developer did “not cited to any evidence that would 

support their claim that heightened costs caused by additional mitigation or delay would solely 

impact or be borne by them.” (Id. at 722.) The Court also noted that the petitioner would be 

without an adequate remedy if the petition was dismissed.  

Save Berkeley's Neighborhoods also distinguished Sierra Club, Inc. v. California Coastal 

Commission (1979) 95 Cal.App.3d 945 and another early case. The court explained that “[t]hose 

courts concluded the developers were indispensable parties because the petitions challenged 

projects pursued by the developers which would have no meaningful involvement by the 

government agency apart from the initial approvals. [Citations.]” (Save Berkeley's 

Neighborhoods, supra, 70 Cal.App.5th at 722-723.) Whereas in Save Berkeley's Neighborhoods 

the court explained that the Regents continued to have a vested interest in the success of the 

project. (Id. at 723.)  

In Save Our Bay, Inc. v. San Diego Unified Port Dist. (1996) 42 Cal.App.4th 686, the port 

district planned to buy property from the unnamed party for the eventual development of a 

marina. The court found the unnamed party was indispensable. The port district was neither the 

developer nor the landowner and thus, the court found the port district could not adequately 

represent the interests of the unnamed parties.  

Here, the Notice of Preparation and the Notice of Determination explained that this 

Project is necessary to help the DWR meet its obligations related to various national and state 

habitat restoration requirements. The Project is designed to partially fulfill certain restoration 

requirements from the U.S Fish and Wildlife Service. In addition, the “tidal restoration 

requirement also is a condition (Condition 9.1.1) of the Incidental Take Permit for Long-Term 

Operation of the State Water Project in the Sacramento-San Joaquin Delta (2081-2019-066-

00)”. (NOD: Chadwick decl. ex. L; see also Urban decl. ¶9.)  
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In addition, Ecosystem claims that it has a fixed price contract with DWR to complete the 

Project and that “[f]urther unanticipated delays will cause EIP to incur additional expenses 

related to construction-staging, sub-contractors, and re-permitting efforts required pursuant to 

the fixed price contract with DWR.”  (Urban decl. ¶7.) Yet, no details are provided. Nor is the 

fixed price contract provided for the Court to review.  

The Court finds that this case is similar to Save Berkeley's Neighborhoods and 

Deltakeeper. Here, DWR has a vested interest in completion of the Project. The Court finds that 

the unity of interest between DWR and Ecosystem is strong and thus, Ecosystem will not be 

prejudiced. In addition, the evidence is insufficient to show that Ecosystem’s economic interest 

in this Project is such that its interests cannot be sufficient protected by DWR’s defense in this 

case. DWR has filed a “non-opposition,” which states that “EIP has additional, distinct interests 

that DWR does not and cannot represent in this action[,]” While the Court understands that 

DWR wishes to assure that it is has no duty to protect Ecosystem’s interests, the fact remains 

that, for the most part, they share the same interests. 

Despite not being named as a Real Party in the case, Ecosystem will still be involved in 

the matter. Ecosystem is named in the two other petitions as the real party in interest and thus, 

it will have some direct involvement in the CEQA arguments. In addition, the Planning and 

Zoning cause of action is based on alleged inconsistencies with the Solano County General 

Plan. The Reclamation District’s petition includes a cause of action for CEQA violations based 

on inconsistency with the general plan. Thus, these two claims appear to be sufficiently similar 

such that Ecosystem will be able to address the general plan arguments as well in its response 

to the Reclamation District’s arguments.  

Similar to the finding in Deltakeeper, any judgment here will adequately adjudicate the 

rights of the parties before the Court as the Court will decide whether the DWR complied with 

CEQA and whether the Project is consistent with Solano County’s General Plan.  

Finally, dismissing these petitions will deprive the City of Vallejo and the Solano County 

Water District of an opportunity to challenge this Project. The prejudice here is slightly lessened, 

however, by the two other petitions that will raise many of the same issues.  

Considering all the factors in Code of Civil Procedure section 389(b), the Court finds that 

Ecosystem is not an indispensable party.  
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10.  TIME:  9:00   CASE#: MSN21-1944 
CASE NAME: ARCHITECTURAL PRESERVATION VS. 
HEARING ON MOTION TO/FOR STRIKE PETITION FOR WRIT OF MANDATE 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
The motion is continued to January 13, 2022, 9:00 a.m.  Respondents sought to meet and 
confer concerning the motion to strike only one day before the motion was filed, which does not 
comply with Code of Civil Procedure section 435.5(a).  The parties are directed to meet and 
confer on the issue no later than December 23, 3022.  With respect to the issues argued by 
Petitioners, the authority is clear that when an individual person who is not an attorney appears 
on behalf of a corporation, either by filing papers or physically appearing in court, it constitutes 
unauthorized practice of law and therefore is not permitted.  (Merco Construction Engineers, Inc. 
v. Mun. Ct. (Sully Miller Contracting Co.) (1978) 21 Cal.3d 724, 731.)  Ordinarily, however, such 
a case will not be dismissed, at least until an opportunity to obtain counsel has been provided.  
(Gamel v. Blanchard (2001) 91 Cal.App.4th 1276, 1284; CLD Const., Inc. v. City of San Ramon 
(2004) 120 Cal.App.4th 1141, 1149-1150.)  This continuance also will provide Petitioner 
Architectural Preservation Foundation of Contra Costa County the necessary opportunity.  

11.  TIME:  9:05   CASE#: MSN17-0946 
CASE NAME: ARCHITECTURAL PRESERVATION VS 
HEARING ON MOTION TO/FOR DISMISS THIS CASE FOR PTNRS' DELAY 
FILED BY CONTRA COSTA COUNTY, CONTRA COSTA BOARD OF SUPERVISORS 
* TENTATIVE RULING: * 
 
Hearing required. 
 
This is the second motion to dismiss heard in less than a month.  For background, the parties 
are referred to the Court’s tentative ruling for the November 18, 2021, which was adopted by the 
Court.  While the parties, particularly petitioner, focus on the events from filing of the action in 
2017, as the Court indicated in the prior ruling, both parties bear some responsibility for much of 
that delay, although petitioners have somewhat more control over the process than do 
respondents.   
 
In considering the renewed motion, the Court is concerned about the delays that have occurred 
during 2021, after petitioners were aware that the county intended to proceed with the 
demolition, and in particular about the last four months.  The Court has set schedules in the 
past, and petitioners have sought and received an extension.  With respect to the most recent 
requests for an extension of time, petitioners have failed to properly submit ex parte requests for 
extension.  Under the Rules of Court and the local rules, such requests must be noticed for a 
specific time (11:00 a.m.), a specific date, and accompanied by a declaration showing that the 
opposing party has been notified of the nature, time, and place of the application.  Applications 
not complying with these requirements are not accepted by the clerk’s office.   At the hearing, 
petitioners must be prepared to address the reasons for their failure to comply with the 
schedule, and propose an alternative schedule that they actually can follow, and which will be 
fair to the county as well. 
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